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Cases in accord with this view usually go on the ground that a joint account is 
in the nature of a gift which is incomplete until the death of the donor. Matter 
of Durfee (1913, Surr. Ct.) 79 Misc. 655, 140 N. Y. Supp. 594; Matter of von 
Bernuth (1913, Surr. Ct.) 143 N. Y. Supp. 672; Matter of Kline (1909, Surr. Ct.) 
65 Misc. 446, 121 N. Y. Supp. 1090. And it will be observed that once a joint 
account has been created, the death of the donor and that of the donee have 
precisely similar effects. On the contrary, it has been held that the gift was 
complete at the date of the creation of the account; hence that there was no 
transfer when one joint owner died. Matter of Tilley (1915, Sup. Ct.) 166 App. 
Div. 240, 151 N. Y. Supp. 79; McDougald v. Boyd (1916) 172 Calif. 753, 159 Pac. 
168; Attorney General v. Clark (1915) 222 Mass. 291, no N. E. 299. It is sub- 
mitted that the latter view is preferable. Undoubtedly, the death of one of the 
parties produced a change of legal relations which was beneficial to the survivor, 
but it was not the kind of change which is fairly denoted by the word "transfer." 
The situation in these cases is clearly distinguishable from a revocable trust 
where, prior to the death of the settlor, the cestui que trust has no immediately 
beneficial legal relations such as the privilege and power possessed by the joint 
owner of a bank account. In such a case, the death of the settlor produces a 
genuine transfer. Bullen v. State of Wisconsin (1916) 240 U. S. 625, 36 Sup. 
Ct. 473- 

Torts — Animals in Highway — Liability of Owner. — The defendant's horse, 
while at large on a highway in front of the defendant's premises, was run 
into by the plaintiff's automobile without negligence on the part of the plaintiff. 
He sued to recover the damage to the automobile. It was not shown to be 
unlawful by any town by-law for a horse to be at large in the public ways of 
the town; nor was there evidence that the defendant knowingly permitted the 
horse to be at large on the night of the accident. Held, that the plaintiff should 
not recover. Dyer v. Mudgett (1919, Me.) 107 Atl. 831. 

It is well settled that where it is shown affirmatively that the owner of a 
domestic animal had knowledge that the animal was vicious, he is under a 
duty to pay damages for any injury done by it. Roos v. Locser (1919, Calif. 
App.) 183 Pac. 204, and see (1915) 24 Yale Law Journal, 514. But where the 
owner has no such knowledge he is under no such duty, if the animal was 
rightfully where the damage was done. Dix v. Somerset Coal Co. (1914) 217 
Mass. 146; Clowdis v. Fresno Flume & Irrigation Co. (1897) 118 Calif. 313, 
50 Pac. 373. But it is generally held that if the owner was not privileged to 
allow his animal to be at the place of damage, he is under such a duty regard- 
less of scienter. Hardiman v. Wholley (1899) 172 Mass. 411, 52 N. E. 518; 
Stern v. Hoffman Brewing Co. (1899, Sup. Ct.) 26 Misc. 794, 56 N. Y. Supp. 
188; see also 25 L. R. A. (N. S.) 691, note. The owner of lands abutting upon 
a public highway generally owns the fee to the center thereof. Huffman v. 
State (1899) 21 Ind. Appt 449, 52 N. E. 713; see City of Houston v. Finnigan 
(1905, Ct. Civ. App.) 85 S. W. 470, 471. And such an owner may make any 
reasonable use of that land, subject only to the easement of the public. Farns- 
■worth v. City of Rockland (1891) 83 Me. 508, 22 Atl. 394; King v. Norcross 
(1907) 196 Mass. 373, 82 N. E. 17. By the weight of authority the mere fact 
that a domestic animal was in the highway does not place on the owner an 
unconditional duty to pay money damages for all injuries that may have 
accidentally resulted therefrom. But there may be situations where it would 
be culpable to permit animals to occupy the highway. Even then, it would 
seem that the owner would be "liable" only if the animal was there through 
his negligence. See H olden v. Shattuck (1861) 34 Vt. 336, 343, 344, 80 Am. 
Dec. 684, 686, 687. In the principal case there was no trespass and therefore 
no unconditional duty to pay damages for the resulting injuries, but present- 
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day traffic conditions would seem to demand that such a duty be created even 
in the absence of a technical trespass; and might well be imposed by the 
court, even in the absence of a statute. 

Torts — Liability of Wife for Death Caused bv her Automobile driven by 
Husband. — This was an action against the defendant and her husband for 
the death of the plaintiff's intestate caused by the negligent operation of the 
defendant's automobile by her husband while engaged in his own pursuits. 
She had purchased this automobile in her own name for the use and pleasure 
of herself and the members of her family. Held, that the plaintiff should not 
recover. Smith v. Weaver (1910. Ind. App.) 124 N. E. 503. 

There seems to be a square conflict of authority upon the problem involved 
in the principal case. Some courts hold that mere ownership of an automobile 
does not render a father liable for injuries to another due to the negligent 
operation of that vehicle by a minor son in furtherance of the son's own 
pleasure or business. Hays v. Hogan (1917) 273 Mo. 1, 200 S. W. 286; Lemke 
v. Ady (1916, Iowa) 159 N. W. ion; see (1917) 26 Yale Law Journal, 327- 
Or that a husband is not liable for injuries caused by his wife's negligent opera- 
tion of his automobile while engaged in her own pursuits. Mast v. Hirsh (1918) 
199 Mo. App. 1, 202 S. W. 275; Lewis v. Steele (1916) 52 Mont. 300, 157 Pac. 
575; Reynolds v. Buck (1905) 127 Iowa, 601, 103 N. W. 946. The increasing 
weight of authority seems to be that when a motor car is maintained by the 
pater familias for the general use and convenience of his family, he is liable 
for the negligence of a member of the family having general authority to 
drive it, while the car is being used as a family car. Smith v. Jordan (1912) 
211 Mass. 269, 97 N. E. 761; McNeal v. McKain (1912) 33 Okla. 449, 126 Pac. 
742. Some courts deny that in this class of cases there exists any relationship 
of master and servant. Hays v. Hogan, supra; see (1917) 27 Yale Law 
Journal, 621. While other courts, where the car is maintained solely or partly 
for the use and pleasure of the family, regard the member of the family while 
operating the car for his own use and pleasure, as the servant of the owner. 
See (191 5) 24 Yale Law Journal, 347. Where there are several members of 
the owner's family riding in the automobile at the time of the accident, the 
courts have found no difficulty in holding the owner liable, on the ground that 
the car is being used for the purpose for which it was provided. McNeal v. 
McKain, supra; cf. Bourne v. Whitman (1911) 209 Mass. 155, 95 N. E. 404. 
The doctrine of the principal case seems to put a premium on the owner's 
failure to employ and provide a competent chauffeur to drive his family. See 
Birch v. Abercrombie (1913) 74 Wash. 486, 496, 133 Pac. 1020, 1024. 

Trusts — Trustee and Executor — Taxation. — The defendants were appointed 
"executors of and trustees under" the will of Flagler, which directed the pay- 
ment of debts and legacies and created a trust of the residue. In 1913 the 
defendants qualified as executors in Florida — the domicile of the testator; 
thereafter they paid all debts and legacies, and from time to time transferred 
the property, which consisted of corporate stock and bank deposits, to their 
domicile in New York, charging the same on their books to themselves as 
trustees. The State of Florida assessed the property for 1916 taxes at the 
domicile of the decedent, against the defendants as "trustees." Suit to collect 
the tax was dismissed, despite the State's contention that "trustees" was mere 
dcscriptio personae and that the defendants as "executors" were liable for the 
taxes. Held, that such dismissal was proper, because the property had passed 
by operation of law to the defendants as trustees. State v. Beardsley (1919, 
Fla.) 82 So. 794. 



